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pending record than the record for
Judge White who has been on the bench
for many years.

First, an issue arose with Judge
White because her questionnaire was
incomplete. For example, she did not
provide reversed opinions that had not
been published, as required. During the
course of the hearing, there was consid-
erable concern about what Judge White
had done while sitting on the Michigan
court with respect to the soundness of
her judicial scholarship. Then, yester-
day, an objection was raised by Sen-
ator REID that so many questions were
submitted for Judge White. However,
the fact is, the number of questions is
relatively modest by comparison—73
questions for Judge White. Last year,
Judge Jennifer Elrod, nominee to the
Fifth Circuit, had 108 questions sub-
mitted by the Democrats. Last year,
Judge Leslie Southwick had 80 ques-
tions submitted by Democrats. Grace
Becker, a nominee for the Department
of Justice, Civil Rights Division, had
250 questions submitted by the Demo-
crats. These are just a few examples.
So the number Judge White received is
relatively modest in comparison to
others.

Next, you have the situation that
there is the absence of the report of the
American Bar Association, which is
still not in on Judge White, and is not
expected until the end of the month.

It is unprecedented to have a hearing
on a circuit judge without having the
ABA report in hand—absolutely un-
precedented.

Yesterday, 1 spoke at some length
about the importance of a court of ap-
peals judge. The courts of appeals are
the last appeal before the Supreme
Court, meaning that in virtually all of
their cases, their decisions are final. If
there is a 2-to-1 decision and Judge
White is one of the two in the major-
ity, then that is the law, and it has
very profound effects. So, it is a very
serious obligation of the Senate, under
our constitutional responsibility, to
advise and consent, and to be sure we
take adequate time for deliberation on
the matter.

The concern that I expressed yester-
day, and will comment on very briefly
today, is that there were other nomi-
nees waiting who could have been proc-
essed in this time without this rush to
judgment and without this unprece-
dented practice. For example, Peter
Keisler has had a hearing and has been
waiting over 690 days for a committee
vote. He could have been processed
without this rush to judgment. Judge
Conrad has been waiting for 308 days
for a hearing and could have been proc-
essed without this rush to judgment.
Steven Matthews has been waiting 257
days and could have been processed
without this rush to judgment.

There were ample nominees avail-
able. The majority did not have to pro-
ceed with Judge White’s nomination.
Yesterday, the Senator from Nevada
commented that nobody presumed to
tell ARLEN SPECTER, when I was chair-
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man of the Judiciary Committee, what
the scheduling should be or what the
order of business should be. But, as I
pointed out at some length yesterday,
the White House wanted to have the
hearing on Chief Justice Roberts start-
ing in August of 2005. I consulted with
Senator LEAHY in advance. He objected
to it. I thought he was right. I, frankly,
thought he was right in advance of con-
sulting him, but I still consulted him.
The hearing didn’t start until Sep-
tember. Similarly, the White House
wanted to have the hearing of Justice
Alito concluded before Christmas. I
consulted with Senator LEAHY again,
and Justice Alito’s hearing started in
January. Later, the President told me
personally that he thought my judg-
ment was right.

The point I raise is—there was al-
ways consultation when I was chair-
man. But, on these matters, regret-
tably, there has been none. It is still
my hope that we will be able to find
some way through this morass. Sen-
ator LEAHY and I have had a very good
record of working on a bipartisan basis.
It is my hope that we will establish a
protocol for consideration of judicial
nominees that so many days after a
nomination, there will be a hearing,
then so many days later, there will be
action by the Judiciary Committee,
and then so many days later, there will
be floor action. That protocol would
prevent this morass, which has en-
gulfed this Senate. I look forward to
working with Senator LEAHY to accom-
plish that.

On the state of the record, I feel con-
strained to say that the facts speak for
themselves. Processing Judge White in
this manner, breaking all of the prece-
dents and rules, is simply not the way
to conduct the business of the Senate.
The deal could have been completed
with the other nominees who are wait-
ing in the wings. That is the way the
Senate ought to function.

I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Maryland is
recognized.

Mr. CARDIN. Mr. President, I yield
myself 3 minutes.

First, let me express my support for
Judge Agee’s confirmation. I had the
opportunity to chair Judge Agee’s con-
firmation hearing. I thank Senator
WARNER and Senator WEBB for the
manner in which they worked with the
White House to get an appointment
that could go through the confirmation
process, and one which I hope my col-
leagues will support.

I support Judge Agee because of his
experience. I am pleased he has legisla-
tive experience. I think that will help
him on the court. He respects the rule
of law and precedents, and he believes
in the independence of the judiciary.
He has expressed concerns at times
with political interference within the
judicial branch of Government. I think
he is well qualified to be confirmed to
the circuit court.

Let me comment very briefly on the
comment made by my colleague, Sen-
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ator SPECTER. Let me point out that
Judge White was first appointed on
January 7, 1997. She then waited 4
years for action in this body and re-
ceived none because of being held up by
the Republicans. So when we say we
are ‘‘rushing to judgment,” I think
waiting 4 years without any action is
not rushing to judgment. It seems as
though the majority leadership is being
criticized at times for moving too fast
and also too slow. You cannot have it
both ways.

In regard to circuit court appoint-
ments, there have been three I have op-
posed—two because of lack of experi-
ence, and one because of his record. I
was joined by other Members who op-
posed those nominations. None of us
sought to delay those confirmation
votes. In fact, on one, the Republican
leadership asked that we hold the con-
firmation vote in committee until they
could get some more support.

So I think you should be judged by
the record. Let me point out the record
very clearly. If you look at the record
on vacancies in circuit courts, starting
with President Clinton, there was 17.
At the end of his term, it grew to 32.
The record by the Democrats has been
consistent to reduce that so that we
now have 12 vacancies. I think the
record speaks for itself.

Obviously, we want to get as many
judges confirmed as possible. I hope we
can work in a bipartisan manner to
make sure these vacancies are filled. If
the White House would work with the
local Senators and with us, I think we
can get more confirmations to our cir-
cuit courts.

Mr. President, I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from New York is
recognized.

——

LEGISLATIVE SESSION

Mr. SCHUMER. Mr. President, I ask
unanimous consent the Senate resume
legislative session.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

———

FAIR CREDIT REPORTING ACT
AMENDMENTS

Mr. SCHUMER. Mr. President, I ask
unanimous consent that the Senate
proceed to the immediate consider-
ation of H.R. 4008, which was received
from the House.

The PRESIDING OFFICER. The
clerk will state the bill by title.

The assistant legislative clerk read
as follows:

A bill (H.R. 4008) to amend the Fair Credit
Reporting Act to make technical corrections
to the definition of willful noncompliance
with respect to violations involving the
printing of an expiration date on certain
credit and debit card receipts before the date
of the enactment of this Act.

There being no objection, the Senate
proceeded to consider the bill.

Mr. SCHUMER. Mr. President, I ask
unanimous consent that the bill be
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